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Criminal Sport. 

Crime and sport are so opposite in nature | 
that it would seem a misnomer to speak of | 
criminal sport. But a list of the crimes | 
committed in fun, or in the name of sport, | 
every year, would be astonishing, not only 
for its length, but for the wide variety of 
criminal offenses included in it, ranging 
from petty larcenies and heedless mischief 
up to serious, and even heinous, felonies, 
like mayhem and homicide. The surpris- 
ing and almost incredible tolerance of the | 
American public for crime of every sort, | 
committed in sport or in the guise of sport, | 
shows that the public needs to see more 
clearly where sport stops and crime begins, 
and to feel far more keenly the dishonor to 
the nation from any toleration of injustice, 
especially when it is in the form of wanton 
aggressions on person or property. The un- 
enviable position of the United States in re- 
spect of lawlessness has hitherto been ex- 
hibited at the worst in an annual record of 
violence and murder that shocks the civil- 
ized world. Much twaddle about our ig- 
norant foreign population has been offered | 


Novemper, 1905. 





to excuse it; but let us honestly face the 





No. 6. 


criminal records of our native Americans, 
and particularly of those who have social, fi- 
nancial, or political prominence. The sick- 


| ening revelations of corruption in high po- 


litical and financial positions make it as 
futile as it is dishonest to charge the blame 
of our criminal record upon our ignorant 
alien population. 

The essence and spirit of all crime is a 
disregard of the rights of others. The first 


| and greatest characteristic of a gentleman 
| or good citizen is a scrupulous regard for 


the rights of other people; yet among the 
boys and young men who come from homes 
of respectability and refinement there are 
multitudes who, in a variety of ways, ha- 
bitually, wantonly, and criminally wrong 
other people; and, although they usually 
do it sneakingly, showing a consciousness 
of wrongdoing, they seem to have, neverthe- 
less, a half-formed notion that they are ex- 
ercising a privilege of which no one ought 
to complain. Moreover, there is an easy- 
going tolerance of their crimes by the com- 
munity at large, or, at least, by the officers 
of justice. By these practices and their 
toleration these future citizens are encour- 
aged to despise and trample upon the funda- 
mental principle of citizenship and social 
order. Some of these criminal acts are com- 
paratively trivial. Others are more seri- 
ous. But all of them breed in those who 
practise them a disregard of justice and of 
law. Is it strange that the record of this 
country for lawlessness is worse than that 
of any other civilized nation, when in their 
formative years hoodlumism, vandalism, and 
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theft are among the half-privileged sports 
of the future citizens? 
The instances of crime committed in the 


guise of sport, or of fun, are familiar to | 


everybody. It is a rare city or town in 
which a home with garden or fruit is at 
all secure in its enjoyment. Boys, often 
from respectable families, not only steal all 
the fruit, but wantonly damage, and very 
likely ruin, the trees. For bonfires on the 
Yourth of July, election day, or some other 
holiday, the same class of “respectable” 
hoodlums steal every barrel, box, or wooden 
article of any nature that is portable, with 
no care to discriminate 


between what is 


valuable and what is not. Halloween par- 
ties going in fun to litter and bespatter 
porches and entrances of dwellings with 
and 


dirty decayed vegetables sometimes 
break windows and mutilate woodwork. 


Students of various grades think it a lark 
to carry off and sometimes to destroy front 
gates; to burn down fences or old buildings 
that do not please them; to smash windows 
and doors of a schoolhouse, academy, or 
college building; to bedaub offensively such 
buildings, or even private residences, with 
paint; to mutilate statues or 
treasures; or in any one of a 


other art 
thousand 
similar ways demonstrate 


their superior 


culture by ruining or injuring property 
which does not belong to them. It is in 
these ways that the education of our boys 
and young men is extended to include face- 
tious crimes of various kinds, such as theft, 
malicious The seeds 
are planted and the sprouts watered from 
which in later days comes a goodly crop of 


mischief, and arson. 


those crimes by which men of education, 
good family, and business or political prom- 
inence surprise the public. 

Aggressions upon persons, also, are fre- 
quently carried to a criminal point in the 
name of sport. In hazing, for example, 
when, without any agreed contest or consent 
of the party attacked, a gang of fellows lie 
in ambush or otherwise secretly catch their 
victim at a disadvantage and maltreat him, 
sometimes seriously, they are guilty of crim- 
inal assault as well as of contemptible 
cowardice and meanness. They have a pleas- 
ant theory that it is done because the 
freshman needs it. But even if that were 


true, and if he were benefited by it, it is 
more than offset by the cultivation in them-- 





| without any intent tokill,it may 





selves of an insolent disregard of the person- 
al rights of a fellowman as well as of a 
spirit of lawlessness and a tendency to 
take a mean and cowardly advantage of an 
opponent. In the view of the law, the attack 
not only constitutes a criminal assault, but 
in those extreme cases in which the death 
of the victim results, the offenders are guilty 
of homicide, varying in degree according to 
the circumstances of the killing. Even 
become 
murder in the first degree. (See note to New 
York v. Sullivan, 63 L. R. A. 353.) Yet it 
is all sport in the complacent view of those 
who perpetrate the Causing the 
death of a person by reckless treatment of 
him in the course of initiation into a fra- 
ternity, which has happened in a consider- 
able number of cases in this country, is, of 


crime. 


course, usually free from any malicious pur- 
pose, but, if reckless or grossly negligent, it 
is undeniably criminal, and constitutes man- 
slaughter under nearly all the authorities. 
(See note to Johnson v. Ohio, 61 L. R. A. 
277.) <A far more infamous crime is com- 
mitted in the course of games, such as foot- 
ball, when one or more players secretly, but 


| deliberately, disable an opposing player. 





The mere suggestion that such a thing as 
this could be done in a game among the 
gentlemen who constitute the opposing col- 
lege teams seems incredible. Yet that it 
has been done repeatedly, until it has be- 
come almost customary, with some teams at 
least, is well-nigh universally admitted, even 
by the most enthusiastic supporters of the 
game, except when they are put on its de- 
fense. Something very like an admission 
also appears in the announcement recently 
made by the managements of several teams, 
that foul play will not be tolerated hereaft- 


|er. Only a tremendous pressure of public 


condemnation has been able to force these 
young gentlemen and scholars to forego the 
practices of thugs. When a person is killed 
in such a game by pure accident it is, of 
course, no crime. If the accident involve 
negligence, it may constitute manslaughter. 
lf the fatal injury was given deliberately, 
for the purpose of disabling the player by 
breaking an arm or leg, or other serious 


hurt, it constitutes murder in the first 
degree. (See note to New York v. Sulli- 


van, above cited.) In Reg. v. Bradshaw, 
14 Cox C. C. 83, homicide in football 
caused by recklessness was held to be 
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manslaughter. But, even when death does 
not result, the maiming of a person by de- 
liberate injury is in itself a crime so hei- 
nous as to be paralleled only by the ancient 
brutalities of gouging out eyes in the lower 
order of prize fights. 

The toleration of all these criminal sports 


by the publie is an evil great enough to re- | 


quire serious consideration. 
ply the petty annoyance which is suffered 
by peaceful citizens in the robbing of their 
fruit trees, and other petty thefts, or in- 
juries to other property, nor the more seri- 


ous mutilations and injuries that sometimes | 


result to private and public property; not 
the nuisance and demoralizing influence of 
lawless gangs of students who engage in 
riots and brutal public fights; nor even the 
very serious and grave personal injuries that 
may be caused by criminal aggressions in the 
But the most serious side of 
it all is in the widely diffused education of 
the youth, and even of the public at large, 


name of sport. 


to disregard justice, and condone criminal 
acts committed by the higher classes, when 
the same acts would be rigidly punished if 
committed by ordinary criminals. One in- 
stance of punishment for robbing fruit trees 
was recently reported, but, as one might 
suspect, the offenders were ignorant Italians. 
Innumerable thefts of the same sort in the 
same city go on constantly; and any at- 
tempt to get the police or authorities to in- 
terfere would simply cause added humilia- 
tion to the victim, because the thieves be- 
long to good families. The vandalism which 
destroys college property with practical im- 
punity when committed by students would 
create great excitement and stern prosecu- 
tion if committed by other hoodlums who 
had not the advantages of a liberal educa- 
tion. The fostering of a lawless spirit, and 
the education in criminal ways of well- 
dressed and well-edueated young fellows, is 
thus aecompainied by favoritism in the en- 
forcement of the laws. This favoritism 
feeds the bitter and dangerous belief among 
the poor and unfortunate in their maxim 
that “there is one law for the rich and 
another for the poor.” It is time for Ameri- 
can justice to eliminate theft, arson. as- 
sault, mayhem, and manslaughter from the 
curriculum of boyish and manly sports, and 
to stop tolerating hoodlums and vandals 
because they are well born or liberally edu- 
cated. 


Aside from the vicious element 


It is not sim- | 


class favoritism, there is the far-reaching 
evil of criminal training. What standards 
of business honesty or professional honor 
can be expected of those who, through boy- 
hood and early manhood, have indulged in 
crime for sport, have learned disrespect for 
the rights of others either in property or 
person, and have come to think of the re- 
straints of law as intended chiefly for the 


| lower classes? If, in a game among gentle- 


men, and merely for the honors of victory, 
young men learn not only to cheat at the 
game by secret violation of the rules, but 
also to use foul and criminal means by 
stealth to disable an opponent, what re- 
straints of honor, of fairness, or even of 
law may they be expected to observe when 
all their fortunes are at stake in the su- 


preme struggles of professional, business, 
and political life? 


+e 


Second Attempt to Remove Judge. 


The failure of the proceeding to remove 
Justice Hooker by the New York legisla- 
ture because less than two thirds of the as- 
sembly voted for his removal, although a 


| majority did so; and the announcement al- 


ready made of a purpose to renew the at- 
tempt at the next session of the legislature, 
—raise a question of some interest respect- 
ing the power of the legislature to institute 
a second proceeding of this kind. That 
question arises under the constitutional pro- 
vision that no person shall be twice put in 
jeopardy for the same offense. The meaning 
of the word “jeopardy” is, therefore, the real 
question. But, under all the authorities, 
this seems to be easily answered. The word 
“jeopardy,” in its technical sense, applies 
only to prosecutions strictly criminal. This 
is very clearly stated in Brown v. Evans, 
17 Fed. 912, in Brown v. Swineford, 44 Wis. 
282, 28 Am. Rep. 582, and various other 
eases. It is true that there has been some 
conflict of opinion in the courts on the ques- 
tion of the effect of a judgment for puni- 
tive damages in a civil action to constitute 
one of the punishments of which a man 
might be put in jeopardy under the Consti- 
tution. In a few cases the right to recover 
such punitive damages for a personal tort 
which also constitutes a criminal offense 
has been denied. In one of these—Taber v. 
Hutson, 5 Ind. 322, 61 Am. Dec. 96— the 


of court denies such recovery expressly on the 
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ground that it would constitute double 
punishment, because the defendant would 
still remain liable to be tried and convicted 
for a public offense. This doctrine is also 
supported by Fay v. Parker, 53 N. H. 342, 
16 Am. Rep. 270. Mr. Freeman’s note to 
Austin v. Wilson, 4 Cush. 273, as reported 
in 50 Am. Dec. 766, reviewing the cases on 
this subject, says that the overwhelming 
weight of authority is against those deci- 
sions which deny the right to punitive dam- 
ages in such cases. The limitation, there- 
fore, of this word “jeopardy” to prosecutions 
which are technically criminal in their na- 
ture is established by the authorities. 

A legislative proceeding to remove a judge 
from office is certainly not a criminal prose- 
cution in any sense. It is not for the pun- 
ishment of the judge, but for the preser- 
vation of the judicial office from degrada- 
tion or unfit occupancy. The removal may 
be for physical incapacity, mental incom- 
petency, moral unfitness, or any other cause 
which may make it impossible for a judge 
Its purpose, like 
that of quo warranto, is to relieve the office 
from the incumbency of one who has no right 
to be there. The original common-law writ 
of quo warranto was a civil writ at the suit 
of the Crown, and not a criminal prosecu- 
tion. To be sure, an information in the na- 
ture of quo warranto was at common-law a 
criminal proceeding; but this was because, 
in addition to the removal of the officer, it 
involved his punishment by fine. But both 
in England and in this country—at least 
in many of the states—the element of 
punishment by fine has been eliminated from 
the proceeding, and it is now purely civil 
in its nature. This is shown in Atty. Gen. 
v. Sullivan, 163 Mass. 446, 28 L. R. A. 455, 
40 N. E. 843, and in Ames v. Kansas, 11] 
U. S. 449, 28 L. ed. 482, 4 Sup. Ct. Rep. 
437. A legislative proceeding for the re- 
moval of a judge is like the modern actions 
of quo warranto in its purpose to preserve 
a public office from abuse, and in its entire 
freedom from any element of a criminal 


to render proper service. 








proceeding. 

Judicial support for the conclusion that a 
proceeding to remove a person from office 
for the commission of a crime does not put 
him a second time in jeopardy, although 
he has already been convicted of the same 
crime in a criminal proceeding, is found in 
State ex rel. Clements v. Humphries, 74 
Tex. 466, 5 L. R. A. 217, 12 S. W. 99." 
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In this case an information in the nature 
of quo warranto to oust a person from 
office because of bribery in procuring his 
election was held to require, as a condition 
of the removal, that he should first be con- 
vieted of the crime. The Constitution of 
the state expressly provided that “every 
person shall be disqualified from holding any 
office of profit or trust in this state who 
shall be convicted of having given or offered 
a bribe to procure his election or appoint- 
ment.” It is obvious that this constitution- 
al provision would be nullified if a proceed- 
ing to enforce it by quo warranto or other- 
wise were to be regarded as a second jeop- 
ardy. In the light of the authorities it 
is, therefore, clear that a proceeding the sole 
purpose of which is to remove a_ person 
from office does not put him in jeopardy 
within the meaning of the constitutional 
provisions on this subject. 


—_——_»9-e—___—_- 


Index to New Notes 


IN 
REPORTS, 


Book 69, Parts 1 and 2. 


LAW YERS’ ANNOTATED. 


Mentioning only complete notes therein con- 
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to earlier annotations. 


Banks. 

Liability of savings banks for payments 
Gen 
eral rule requiring reasonable care by 
the bank; (II.) the application of the 
rule of reasonable care as affected by 
the bank’s by-laws: (a) in general; (b) 
by-law providing for payment to the 
depositor’s representative after his 
death; (III.) the binding effect of the 
by-laws upon the depositor: (a) assent 


to fraudulent claimants :—(I.) 


by the depositor; (b) what is a reason- 
able by-law; (IV.) 
plication of the rule requiring reason- 


limits of the ap- 


able care: (a) in general; (b) payment 
upon fraudulent claim of identity mere- 
ly; (c) payment upon impersonation 
of the depositor, combined with for- 
gery; (d) payment upon forged orders 
alone; (e) payment without either 


impersonation or forgery; (f) payment 
after the death of the depositor; (g) 
the obligation to compare the signa- 
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tures; (V.) contributory negligence 
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Burglary. 
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for 197, 
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Recovering for services and expenses un- 
der a running contract with corpo- 
ration ended by its insolvency and dis- 
solution 


Corporations. 
Recovering for services and expenses un- 
der a running contract with a corpo- 
ration ended by its insolvency and dis- 
solution :—(I.) Scope of note; (II.) 
breaches of contracts in general ; (III.) 
the measure of damages in such cases; 
(1V.) how corporations are dissolved ; 
(V.) when dissolution is not effected ; 
(VI.) the earlier common-law doctrine 
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ing it; (VIII.) the 
“American,” doctrine ; 


trust-fund, or 
(1X.) the ef- 
fects of corporate dissolution accord- 
(a) civil death ; 
(b) upon litigation ; (c) upon property 
and assets; (d) upon debts and cred- 


ing to modern views: 


its; (e) upon contracts in general ; (f) 
upon employment contracts: (1) with 
officers; (2) with 
(3) with agents; (4) with ordinary 
employees; (X.) 


superintendents ; 


remedies; (a) ab- 
stract; (b) concrete; (XI.) construc- 
tion and effect of statutes; ( XII.) con- 
clusion 


Evidence. 


Circumstantial; necessity of instruction 
as to 


Execution. 
See JUDICIAL SALEs. 
Homicide. 
Necessity of instruction as to law on cir- 
cumstantial evidence on prosecution 
for 193, 


Insolvency. 
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Judicial Sales. 


Relief of purchaser upon annulling judi- 


317 


207 


124 


194 


193 


205 


cial or execution sale:—(I.) Release 
from bid; (II.) release from bid and 
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erally; (b) reimbursement; (c) subro- 
gation: (1) generally; (2) out of pro 
ceeds of resale; (d) probate, guar- 
dians’ and administrators’ sales; (1) 
guardians’ sales; (2) administrators’ 
sales; (e) statutory relief; (f) pro- 
ceeding against nonresidents; (g) 
fraudulent sales; (1V.) relief by action 
against the debtor; (¥.) relief by ac- 
tion against the creditor; (VI.) relief 
by action against the sheriff; (VII.) 
summary 


Larceny. 
Necessity of instruction as to law on cir- 
cumstantial evidence on prosecution for 


195, 
Rape. 


Necessity of instruction as to law on cir- 


cumstantial evidence on prosecution 
for 


Religious Societies. 

Liability of member of, for its debts :— 
(I.) Scope; (II.) early rule in Massa- 
chusetts, Connecticut, and Maine; 
(III.) incorporated societies; (I1V.) un- 
incorporated societies; (V.) résumé 


Replevin. 

Duty to preserve and return property 
seized under writ of :—(I.) Loss or de 
struction of the property: (a) in gen- 
eral; (b) emancipation of slaves; (II.) 
depreciation of the property 


Robbery. 
Necessity of instruction as to law on cir- 
cumstantial evidence on prosecution 
for 


| Trial. 


Necessity of instruction as to law on 
circumstantial evidence :—(I.) Intro- 
ductory ; (II.) when evidence is entire 
ly circumstantial: (a) in general: (1) 
homicide; (2) larceny; (3) burglary: 
(4) other crimes; (b) possession of 
stolen property; (III.) when the evi 
dence of guilt of accused is direct: 
(a) by positive testimony: (1) homi- 
cide; (2) larceny; (3) robbery; (4) 
rape; (5) other crimes ; 


(b) by proof 
of the confession of accused: (1) 
homicide; (2) larceny; (3) burglary; 
(4) other crimes; (c) plea of insanity ; 
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(IV.) 
and circumstantial ; 


evidence is both 
(V.) 
struction, or request to charge, simply 


where direct 


where in- 
states abstract proposition; (VI.) -tes- 
timony of accomplice; (VII.) necessity 
of request for instruction; or 
(VIIL.) 


substance 


excep- 
tion ; refusal of request, the 


of which is elsewhere 


(1X.) 
tion to main or inculpatory fact; (X.) 


charged ; accused in juxtaposi- 
as to question of intent; (XI.) miscel- 
laneous cases 


The part containing any note indexed will 


be sent with Case AND COMMENy for one year 


Admiralty. 


See NEGLIGENCE. 


Attachment. 


See INSURANCE. 


Attempt. 


The solicitation of a bribe is held, in State 
v. Bowles (Kan.) 69 L. R. A. 176, not to 
constitute an attempt to accept or receive 
a bribe. 


Automobiles. 
See MUNICIPAL CORPORATIONS. 


Banks. 


Failure of the officers of a savings bank 
to make a physical comparison of the sig- 
nature on a draft presented with the de- 
positor’s bank book with his signature on | 
file is held, in Kelley v. Buffalo 
(N. Y.) 69 L. R. A. 317, to render 
it liable for paying out money on a forged 


Savings 
Bank 


draft, in the absence of some unusual and 
pertinent excuse which will justify such 
failure. 

A depositor in a savings bank is held, in 
Chase v, Waterbury Savings Bank (Conn.) 
69 L. R. A. 329, not to be estopped to hold 


the bank responsible in case it negligently 
| pays the deposit to an unauthorized person, 
| by the fact that he also is negligent in the 


| care which he takes of-his bank book, 


Benefit Societies. 
See INSURANCE. 


Bills and Notes. 


See also LIMITATION OF ACTIONS: SET-OFF, 


A sound reason, inhering in the same 
transaction from which a promissory note 
| springs, why the holder ought not, in equity 
and good conscience, to recover its face 
value, is held, in Williams v. Neely (C. C. 
A. 8th C.) 69 L. R. A. 232, to be a good, 
equitable defense to it, although the defense 
constitutes neither offset, counter- 
claim, nor an affirmative cause of action 
| against the holder of the note. 


an a 


Bribery. 


See ATTEMPT. 


Carriers. 


The checking of baggage to destination 
upon a through ticket to transport the pas- 
senger over roads of initial and connecting 

| carriers is held, in Kansas City, Ft. S. & M. 
R. Co. v. Washington ( Ark.) 69 L. R. A. 65, 

to render the initial carrier liable for its 
loss on a connecting line. 

A rule of the state railroad commission 
that carriers shall afford to all 
equal facilities in the transportation and 
delivery of freight is held, in Central of 
Georgia R. Co. v. Augusta Brokerage Co. 
(Ga.) 69 L. R. A. 119, not to prohibit dis- 
crimination against commodities, but sim- 


persons 


ply discrimination against shippers. 


Constitutional Law. 
See CouNTIES; EMINENT DOMAIN. 





Contempt. 


A plaintiff in an equity case, who is ia 
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contempt of court for refusing to obey an 
order which can be enforced by mandamus, 


is held, in Campbell v. Justices of Superior | 


Court (Mass.) 69 L. R. A. 311, to have no 
absolute right to proceed with the trial. 


Corporations. 


Upon the termination by the insolvency 
of a corporation of an executory contract 
with it, necessitating, in its execution, work, 
labor, and the expenditure of money for 
materials, machinery, ete., it is held, in 
Griffith v. Blackwater B. & L. Co. (W. Va.) 
69 L. R. A. 124, that the contractor is 





entitled to compensation for services ren- 
dered by him in pursuance of the contract 
until the date of its termination, and to 
reimbursement for his actual and necessary 
outlay and expenses, subject to a deduction 
of all sums paid him by the corporation, 
and of the value of materials, machinery, 
ete.,on hand. The right to recover for ser- 
vices and expenses under a running con- 
tract with a corporation ended by its insol- 


vency and dissolution is considered in a 
note to this case. 


Counties. 


The power of the legislature to destroy or 
abolish counties recognized by the Consti- 
tution as organized and existing at the date | 
of its adoption is denied in McDonald v. 
Doust (Idaho) 69 L. R. A. 220. 

The arrest at their own instigation, for 
the purpose of preventing a trial elsewhere, 
of persons accused of crime, in the county 
where the commission of the crime is com- 





menced, and binding them over to await | 
the action of the grand jury, are held, in | 
Hargis v. Parker (Ky.) 69 L. R. A. 270, | 
not to prevent proceedings against them in 
the county where the crime is consummated, 
under a statute providing that, if the ju- 
risdiction of any offense be in two counties, 
the accused shall be tried in the county in | 
which he is first arrested. 


Eminent Domain. 
The statutory right to have damages for 


land the fee of which is taken for a public | 
use assessed and paid in money is held, in | 





Hellen vr. Medford (Mass.) 69 L. R. A. 314, 
to be a substantial right which, after the pro- 
ceedings have progressed so far that the 


| fee has passed, cannot be impaired by the 


passage of a statute authorizing the aban- 
donment of the land, and directing that the 
fee shall revest in the former owner, and 
that fact be considered in reduction of the 
damages. 


False Imprisonment. 
See OFFICERs. 


Gaming. 


Playing pool under an agreement that the 
one losing the game shall pay for the use 
of the table is held, in Hopkins rv. State 
(Ga.) 69 L. R. A. 117, to be betting at a 
pool table within the meaning of a statute 
making such betting a misdemeanor. 


Highways. 


A horse block or stepping stone of ordi- 
nary size, placed at the edge of the sidewalk 
to facilitate access to and egress from 
carriages in the street, is held, in Wolff v. 


| District of Columbia (App. D. C.) 69 L. R. 
| A. 83, not to be an obstruction of the walk, 


so as to render the municipality liable for 
injuries caused by a traveler falling over it. 


Illegal Combinations. 


A combination of two or more persons to 
injure one in his trade by inducing his em- 
ployees to break their contract with him, or 
to decline longer to continue in his employ- 
ment, is held, in Employing Printers’ Club 
v. Dr. Blosser Co. (Ga.) 69 L. R. A. 90, to 
be actionable if it results in damage. 


Insurance. 


The exemption from execution of the pro- 
ceeds of insurance policies is held, in Holmes 
v. Marshall (Cal.) 69 L. R. A. 67, not to be 
limited to claims against the insured, but to 
extend to those against the beneficiary, un- 
der a statute providing that all moneys, ben- 
efits, privileges, or immunities growing out 
of life insurance are exempt from execution. 

A niece of a former wife of a man is held, 
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in Smith v. Supreme Tent K. of M. (lowa) 
69 L. R. A. 174, not to be a relative of his 
child by a subsequent one within the mean- 
ing of a statute permitting certificates of 
mutual benefit societies to be taken in favor 
of relatives. 


A provision of a life insurance policy that | 


suit shall be brought on it within a period 
less than that fixed by the statute of limita- 
tions is held, in Union Central L. Ins. Co. 
v. Spinks (Ky.) 69 L. R. A. 264, to be void 
as against public policy. 


Judicial Sale. 


A court order annulling a judicial sale, 
and directing a resale of the property, with- 
out accepting the bid, or directing any pro- 
ceedings against the bidder, or any confir- 


mation of the sale, is held, in Cowper v. | 
Weaver’s Administrator (Ky.) 69 L. R. A. | 


33, to relieve him from all liability upon his 
bid. A note to this case collates all the 


other authorities on release of purchaser up- | 


on annulling judicial or execution sale. 


Life Tenants. 


Cash dividends upon corporate stock are 
held, in Smith v. Dana (Conn.) 69 L. R. A. 
76, to belong to the life tenants, notwith- 
standing they were derived from the sale of 
permanent property in which profits had 
been invested. 


Limitation of Actions. 


Under a mortgage securing a series of 
notes due at intervals of one year, and pro- 
viding that nonpayment of any one of them, | 


together with nonpayment of taxes, should 
mature the entire debt, it is held, in Snyder 
v. Miller (Kan.) 69 L. R. A. 250, that the 
statute of limitations commences to run at 
the date of default upon the first note and 
taxes. 


Master and Servant. 


—_— 


The liability of a master to a servant for 
injuries caused by negligence of a foreman 
in directing work is denied in Dill v. Mar- 








COMMENT. 
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mon (Ind.) 69 L. R. A. 163, where the mas- 
ter has otherwise performed his duty. 


Municipal Corporations. 
See also Highways. 


An ordinance prohibiting the storage of 
refined and other explosive oils within the 
corporate limits is held, in Crowley v. Ells- 
worth (La.) 69 L. R. A. 276, not to be un- 
reasonable. 

Power to require the registering and num- 
bering of automobiles is held, in People »., 
Schneider (Mich.) 69 L. R. A. 345, to be 
conferred upon a city council by charter au- 
thority to control, prescrive, and regulate 
the manner in which the streets shall be 
used and enjoyed. 


Negligence. 


Negligence of a locomotive engineer, which 
results in a collision, is held, in St. Louis & 
S. F. R. Co. v. McFall (Ark.) 69 L. R. A. 
217, not to be imputable to the conductor in 
charge of his train, so as to prevent a recov- 


| ery for injuries thereby caused to the latter, 


where the conductor could not have con- 
trolled the action of the engineer at the time 
of the accident, or have prevented its occur- 
rence. 

The doctrine of last clear chance is held, 
in Steam Dredge No. 1 (C. C. A. 1st C.) 69 
L. R. A. 293, not to be applicable in an ad- 
miralty case. 


Oil. 
See MUNICIPAL CORPORATIONS. 


Officers. 


The mayor and chief of police of a city are 
held, in Mumford v. Starmont (Mich.) 69 
L. R. A. 350, to be liable in damages in case 
they arrest motormen of street cars to abate 
a nuisance caused by the operation of the 
cars when the trolley wire is in such poor 
condition as to be liable to fall, when the ob- 
ject can be effected by merely cutting the 
wires, or removing the controllers from the 
cars. 





de 
of 
he 
A. 
an 
on 
hi 
al 
tir 
in 
of 


ee ee a ae ee ee 


CASE AND 


Partnership. 


A woman whose husband is carrying on 
a partnership business with her money un- 
der an agreement that she shall receive all 
of his share of the profits of the business is | 
held, in Morrison v. Dickey (Ga.) 69 L. R. | 
A. 87, to be liable to account to him for the | 
amount for which he rendered himself liable | 
on account of the purchase of a machine by | 
him and his partner for use in the business, | 
although she had given him special instruc- 
tions not to purchase the machine, if it was 
in fact necessary or proper for the conduct | 
of the business. 


Privacy. 


The publication of the picture of a person 
without his consent, as part of an advertise- 
ment, for the purpose of exploiting the pub- 
lisher’s business, is held, in Pavesich v. New 
England Life Ins. Co. (Ga.) 69 L. R. A. 101. | 
to be a violation of the right of privacy of 
the person whose picture is reproduced, and | 
to entitle him to recover without proof of | 


| 
| 
| 


special damages. 


Property. 


A property right in price quotations gath- 
ered by a board of trade is held, in Board of 
Trade v. L. A. Kinsey Co. (C. C. A. 7th C.) 
69 L. R. A. 59, not to be destroyed by the | 
fact that a large percentage of the business 
done under its auspices consists of gambling 
transactions, or that the news is susceptible 
of bad as well as good uses. 


Proximate Cause. 


The proximate cause of the runaway of a 

with 

about a ton’s weight, which a farmer had 

left standing in the street hitched to a hitch- 

ing rail in front of a store while he was en- 

gaged in unloading his wagon, which became 

frightened because a boy, in turning over the 

hitching rail, struck the nose of one of them 
with his foot, causing them to break the hal- 
ter and run away, is held, in Stephenson v. 

Corder (Kan.) 69 L. R. A. 246, to be the 

striking of the horse by the boy. 


team harnessed to a wagon loaded 


| same 
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Religious Societies. 


A creditor of a religious corporation is 
held, in Allen v. North Des Moines M. E. 
Church (Iowa) 69 L. R. A. 255, to have no 
right of action against the individual mem- 
bers of it as such. The question of liability 
of member of religious society for its debts 
is the subject of a note to this case. 


Replevin. 


A plaintiff in replevin is held, in Three 
States Lumber Co. v. Blanks (C. C. A. 6th 
C.) 69 L. R. A. 283, to have no right to 
claim salvage for rescuing the replevied 
property after it had sunk while in his pos- 
session, since it was his legal duty to care 
for and preserve it. The other cases on 
duty to preserve and return property seized 
under writ of replevin are reviewed in a 
note to this case. 


Set-Off. 


In an action against the maker and in- 
dorser of a promissory note joined in the 
suit, it is held, in Wilson v. Ex- 
change Bank (Ga.) 69 L. R. A. 97, that 
the indorser may set off an individual 
claim against plaintiff growing out of the 
transaction which gave rise to the execu- 
tion of the note. 


Street Railways. 
See also OFFICERS. 


Failure to anticipate the presence of a 
man on his hands and knees on the track 
in front of an electric car on a dark night, 
and to run the car so as to provide for that 
contingency, is held, in Vizacchero v. Rhode 
Island Co. (R. I.) 69 L. R. A. 188, not to 
be negligence on the part of the motorman. 

Failure to look and listen before cross- 
ing a street car track at a public crossing 
is held, in Marden v. Portsmouth, K. & 
Y. Street Railway (Me.) 69 L. R. A. 300, 
not to be negligence per se, as matter of 
law. 


Trial. 


A plea of guilty of theft, to commit 
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which a burglary is alleged to have been 
committed, is held, in Beason v. State 
(Tex. Crim. App.) 69 L. R. A. 193, not to 
relieve the court of the necessity of in- 
structing the jury as to the law governing 
convictions on circumstantial evidence, 
where the fact of burglary itself depends 
on circumstantial evidence. An elaborate 
note to this case reviews all the other au- 
thorities on necessity of instruction as to 
law on circumstantial evidence. 


Voters and Elections. 


A statute permitting the use of a voting 
machine is held, in People ex rel. Detroit 
v. Board of Inspectors (Mich.) 69 L. R. A. 
184, not to contravene a constitutional re- 
quirement that all votes at elections shall 
be given by ballot. 
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$5. 
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William W. Davies. 75 cts. 
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1905.” $1.50. 

“Business Law of Wisconsin.” By E. 
and C. Voigt. $4. 
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New York State.” By J. A. Arnold. | 


$1.50. Paper, $1.25. 
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—25 Canadian Law Times, 487. 
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Recorded Title.”—11 Virginia Law Register, 
455. 
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covery.”—61 Central Law Journal, 323. 
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child under sixteen acquire by residence a 
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of the Peace, 482. 

“Solicitors and  Accounts.’—1ll Law 
Journal, 708. 

“Officialism and the Proposed Public 


| Trustee.”—11 Law Journal, 711. 


“Are There Breaches of Contracts Which 
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Law Journal, 301. 
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—61 Central Law Journal, 304. 
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“The Bank Checks (Practical 
Series) .”—22 Banking Law Journal, 743. 
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mercial Banks.”—22 Banking Law Journal, 
753. 
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Justice of the Peace, 469. 

‘Rural Water Supplies.”—69 Justice of 
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“The Origin of the Jury System.”—31 
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“The Contradictory Doctrines as to Alibi 





72 CASE AND COMMENT. 
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“The Motorist and the Law.”—69 Jus- 
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guished from Tenancy.”—41 Canada Law 
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The Humorous Side. 


Duty to Disturs CoNGREGATION.—The 
prosecution of a “strict member of the 
church and a man of most exemplary de- 
portment” for disturbing the congregation 


| While engaged in divine worship, by his 
| singing, was the subject with which the 
| court had to wrestle in the case of State v. 


Linkhaw, 69 N. C. 214. The report shows 
that the effect of the singing “was to make 
one part of the congregation laugh and the 
other mad; that the irreligious and frivol- 
ous enjoyed it as fun, while the serious and 
devout were indignant.” It was shown 
that the disturbance was so great that the 
preacher in one instance declined to sing 
the hymn announced, that the presiding 
elder had refused to preach in the chureh 
on account of such disturbance, and that, 
after a sermon of especial solemnity, a lead- 
ing member of the chureh had on one ocea- 
sion gone to the defendant and specially re- 
quested him not to sing at that time, and 
in this instance he refrained. But that, 
although the church members and authori- 
ties had on many oceasions expostulated 
with him, he persisted in singing, and de- 
clared that “he would worship his God, and 
that as a part of his worship it was his 
duty to sing.” He was found guilty. But 
the case went to the supreme court of the 
state, where it was held that, as he had no 
intention or purpose to disturb the congre- 
gation, but was conscientiously taking part 
in the religious services, he was not guilty, 
notwithstanding the fact that a disturb 
ance resulted. Thus, again, was religious 


“Life Insurance—Shall We Have Statefreedom established. 
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WIGMORE ON EVIDENCE 


AS A CASE WINNER 


When the trial lawyer has a point of evi- 


dence which is difficult, either because no | 
decision can be found that is squarely in | 


point, or by divergence of opinion the cases 
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